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issued by Assistant Commissioner, Division V (Odhav), Ahmedabad South

afieraat @1 M vd uar Name & Address of the Appellant / Respondent
Smt Kalavatiben Bharatkumar Panchal of M/s. Precision Products, 457,
L type Shed, GIDC Estate, Odhav, Ahmedahad 382415
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. ;

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per-Section 109(5) of CGST Act, 2017.

(i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(iif)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and ;
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

i)

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later. -
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ORDER IN APPEAL

Smt Kalavatiben Bharatkumar Panchal of M/s.Precision Products, 457, L type Shed, GIDC -
Estate, Odhav, Ahmedabad 382 415 (hereinafter referred to as the appellant) has filed the present
appeal on dated 30-9-2021 against Order No.ZS2407210345764 dated 31-8-2021 (hereinafter
referred to as the impugned order) passed by the Assistant Commissioner, CGST, Division V

(Odhav), Ahmedabad South (hereinafter referred to as the adjudicating authority).

2 Briefly stated the fact of the case is that the appéllant registered under GSTIN
24BPXPP6611K1Z9 has filed refund claim for refund of Rs.20,81,347/- on account of ITC
accumulated due to inverted tax structure. The appellant was issued show cause notice
No0.2S2407210346842 dated 27-7-2021 for rejection. of refund claim on the ground that i) tax rate
other than Government prescribed slabs ii) Sum of ITC not available in GSTR2A and iii) ITC of
service availed in GSTR2A. The appellant has not filed any reply to the show cause notice. The
adjudicating authority vide impugned order held that refund is inadmissible to the appellant on the

ground that reply to show cause notice not made.
3 Being aggfieved the appellant filed the present appeal on followihg grounds:

i.  They are engaged in the business of auto mobile parts and engine related parts. They dealt
in two types of sales (local sales @ normal rate of tax and as a merchant exporter @ tax

rate of 0.10%).

ii.  They had filed refund application by calculating ‘inverted turn(‘)ver’ consisting only of
those turnover supplied to direct exporter @ tax rate of 0.10% and local sales @ 12%
amounting to Rs..99,29,846/- They had only taken input invoices which were uploaded by
supplier in Form GSTR 01 and reflected in GSTR2A in compliance to para 5.2 of Circular

. No.135/05/2020 dated 31-3-2020 while calculating net ITC in RFD 01.

iii.  They submitted reply to each points mentioned in the show cause notice and requested to

accept the reply.

iv.  The basic purpose behind bringing GST into the Indian Economy is to remove cascading
effects, avoid unnecessary blockage of working capital and avoid double taxation and

allowing free flow of credit in the system.

v.  The action of rejection of refund claim and not considering the facts of the case also devoid,
the appellant of right of natural justice. The adjudicating authority failed to appreciate the
above aspécts and has arbitrarily rejected the refund application which is grossly illegal

and bad in Law.

vi.  The impugned order rejecting the entire refund claim of the appellant is harsh as it without
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intelligible differentia. Given this, the rejection of refund claim vide impugned order is not

- sustainable and liable to be set aside in the interest of justice.

vii. It is well settled Law by various authorities and Courts that substantive benefit could not
be denied for procedural mistakes in the present case, is an inadvertent and procedural
mistake. The application of the appellant should not be rejected in the absence of any
intention to defraud the Government.

viii.  They are engaged in manufacturing automobiles parts and engine related parts etc prior to
conversion to GST and the aforementioned fact is never disputed by the adjudlcatmg

authority.

ix.  The error of non-updating on the GSTN portal may please be considered as an inadver(cnt

error/mistake and be pardoned in the interest of justice.

X.  The impugned order passed by the adjudicating authority is liable to be set aside as it is
contrary to the facts on record and has be¢11 passed without considering the statutory
provisions and without application of mind, on basis of assumption, presumptions,
conjectures and surmises and without proper consideration of facts, records, opportunity
of being heard and submission therein, without providing sufficient opportunity of being
heard is illegal, unjustified and bad in Law and hence needs to be summarily quashed to
meet the ends of justice. In view of above submissions, the appellant requested to set aside

the impugned order.

4, Personal hearing was held on dated 3-6-2022. Shri Rahil Sanjivkumar Shah, authorized
representative appeared on behalf of the appellant on virtual mode. He stated that he has nothing

more to add to their written submission till date.

5 [ have carefully gone through the facts of the case, grounds of appeal, submission made by
the appellant and documents availab‘le on record. In this case refund claim was rejected on the sole
ground of non submission of reply to show cause notice. The appellant was issued show cause
notice on dated 27-7-2021 wherein they were asked to file teply within fifteen days and askmg
them to appear for personal hearing on dated 3-8-2021. However, till date of passing the impugned
order on dated 31 -8-2021 the appellant has not filed any reply to the show cause notice. This fact
is also admitted by the appellant in their grounds of appeal. Therefore I do not find any infirmity

in the findings of the adjudicating authority.

6. However in their grounds of appeal the appellant submitted reply to show cause notice as

under;

1) Tax rate other than Government prescribed slabs:
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Particulars : Taxable value | IGST | CGST | SGST
Sales @ 0.10% (merchant exporter) 9819706 . 0 4910 | 4910
Sales @ 12% Local sales 110140 5004 | 4106 | 4106
Total Inverted turnover . 9929846 5004 | 9016 | 9016

I1) Sum of ITC not available in GSTR2A.
The appellant has submitted copy of GSTR2A showing ITC of Rs.23,13,665/-
III) ITC of services availed in GSTR2A.

They had claimed only input invoices which were uploaded by supplier in Forhl GSTR 01 and
were reflected in GSTR2A and thus complied with para 5.2 of Circular NO.135/05/2020 dated 31-
3-2020 while calculating net ITC. They had not claimed input services and capital goods in the

refund application.

CGST | SGST IGST | Total
Input shown in 2A 1073962 | 1073962 | 34061 | 2181985
Inputs not shown in 2A 524 524 0 1048
Input services shown in 2A | 64127 64127 0 128254
Capital goods shown in 2A | 1143 1143 0 2286
Total : 2313593
7 In view of above I find that in the current proceedings the appellant has complied with

the queries raised in the show cause notice. I further find that as per provisions of Rule 92 of
CGST Rules, 2017, the sanctioning authority is empowered to sanction the admissible refund
and reject the refund found inadmissible recording reasons in writing. Besides, vide Circular
No.135/05/2020 — GST dated the 31-3-2020, it was also clarified that the refund of accumulated
ITC shall be restricted to the ITC as per those invoices, the details of which are uploaded by the
supplier in FORM GSTR-1 and are reflected in the FORM GSTR-2A of the applicant. Further
as per Rule 89 (5) of CGST Rules, ITC availed on input services and capital goods are kept out
of purview of 'Net ITC’ in the formula prescribed for detehnining the admissible refund.
Accordingly, so far as refund of ITC accumulated due to inverted tax structure cases are
concerned, specific statutory provisions and clarification is in force for e’lrriving the admissible

refund, which need to be applied for arriving the admissible refund.

8. Regarding submission made for non grant of personal hearing, I find that as per Rule 92

(3) of CGST Rules, 2017, no refund claim can be rejected without providing opportunity of being

heard. In the subj ect case personal hearing was fixed on dated 3-8-2021 and*rmlpugned order was

passed on 31-8-2021. It does not appear to me that personal hearing was held on 3-8\2(}2\1 or any

opportunity was given to the appellant on any othe1 date. Therefore, I ﬁﬁd°f01ce 1
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made by the appellant in this regard.
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9. In vieyv of above, since the appellant has complied with the }'equil"elllellt of show cause
notice in the current proceedings, in the interest of justice and fairness, I allow this appeal with
consequential benefit to the appellant. I further order that any claim of refund made in consequent
to this order may be examined in accordance with CGST Act and Rules made thereunder and
also on the basis of Circulars issued by the Board, considering the reply filed by the appellant
and observing the principle of natural justice. Accordingly, I set aside the impugned order and

allow the appeal filed by the appellant.
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7. The appeal filed by the appellant stands disposed of in above terms.
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(Sankara Raman B.P.)
Superintendent
Central Tax (Appeals),
Ahmedabad

By RPAD

To, :

Smt Kalavatiben Bharatkumar Panchal
of M/s.Precision Products, 457,

L type Shed, GIDC Estate,

Odhav, Ahmedabad 382 415

Copy to :
1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone
2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad
3) The Commissioner, CGST, Ahmedabad South
4) The Deputy Commissioner, CGST, Division V (Odhav) Ahmedabad South
5) The Additional Commissioner, Central Tax (Systems), Ahmedabad South
6) Guard File
7) PA file




